REMARKS 

The Applicant expresses appreciation to the Examiner for consideration of the subject 
patent application. Claims 1-48 are pending in the application. Claims 1-48 are subject to 
restriction and/or election requirements. 

Election/Restriction Requirements : 

The Examiner has required that the invention claimed be restricted under 35 U.S.C. § 121 

to: 

Group I - Claims 1-16, drawn to a lipid assay method, classified in Class 435, subclass 

7.92. 

Group II - Claims 17-34, drawn to a lipid assay kit, classified in class 435, subclass 975. 

Group EH - Claims 35-48, drawn to a multi-well plate, classified in class 422, subclass 58. 

In response to this restriction requirement, the applicants provisionally elect , with 
traverse, to prosecute the claims of Group II - Claims 17-35, drawn to a multi-well plate, 
classified in class 422, subclass 58. 

Reconsideration of the restriction requirement is requested on the grounds that the 
invention is a unitary invention. Group I and Group II are related as product and process of use. 
The Examiner alleges that the product as claimed in Group II can be used in a materially different 
process as claimed in Group I, such as a process to determine endotoxins. The applicants 
respectfully disagree because the Examiner submits no evidence showing that a process for lipid 
assay and processes for determining endotoxins are materially different processes. In addition, 
the fact that Groups II and IV are classified in the same class, shows that the two are similar 
enough that it would not create an undue burden for the examiner to examine both groups 
concurrently. 

Groups I and HI are related as process and apparatus for its practice and Groups II and HI 
are related as combination and subcombination. The applicants are not aware of uses for the 
multi-well plates as claimed in Claims 35-48(Group mi) other than in the method for lipid assay 
as claimed in Claims l-16(Group I) or in a lipid assay kit as claimed in Claims 17-34(Group I). 
The Examiner alleges that the multi-well plates as claimed in Claims 35-48(Group mi) are useful 
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for culturing cells or for performing processes to determine endotoxins, but submits no evidence 
to support the allegation. In addition, the fact that Groups I-II are classified in the same class 
shows that these Groups are similar enough that it would not create an undue burden for the 
examiner to examine both of these arrangements concurrently. 

The Examiner has found that Claims 10, 14, 15, 18, 31 and 32 are generic to a plurality of 
patently distinct species: A) plate-based assay; B) amplified luminescence proximity 
homogenous assay( ALPHA); and C) fluorogenic assay. As such, under 35 U.S.C.121, the 
Examiner has required the inventor to select "a single disclosed species cited in the claim, even 
though this requirement is traversed". 

Therefore, the inventor hereby provisionally elects, with traverse, the species plate-based 
assay. The claims considered readable thereon being generic claims 1-9, 12, 13, 16 17, 20-28, 30 
and 33-48. Upon allowance of a generic claim, the Applicant is entitled to consideration of 
claims to additional species. 

However, although an election has been made, the Applicant respectfully traverses the 
restriction requirement for the following reasons. It is believed that with respect to the election 
of species requirements, no undue burden would be placed upon the examiner to examine all 
listed species concurrently under M.P.E.P. § 805.05(e) because there is a commonality of 
dominant elements in the claims. Namely, all the embodiments shown in the claims include a 
target lipid, a competing lipid and a protein having a lipid recognition motif. In addition, the 
present invention is directed to a method for the assay of lipids and it is not the essence of the 
present invention to use a particular assay format. Therefore, despite the election, the election of 
species requirement is respectfully traversed and the applicants respectfully request 
reconsideration of this requirement under 37 C.F.R. § 1.143. The species are similar enough that 
it would not create an undue burden for the examiner to examine all species concurrently. In 
addition, requiring that the inventor select one species would be unduly limiting considering that 
fine distinction among species does not affect the focus of the invention. Furthermore, to those 
skilled in the art, it would be apparent that all species listed in the claims are not patentably 
distinct from one another in the context of the present invention. Therefore, the applicant 
respectfully requests reconsideration in this matter and withdrawal of this requirement. 
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DATED this 12th day of January, 2004. 



Respectfully submitted, 

M. Wayne Western 
Registration No. 22,788 
Weili Cheng, Ph.D 
Registration No. 44,609 

THORPE, NORTH & WESTERN, L.L.P. 

P.O. Box 1219 

Sandy, Utah 84091-1219 

Telephone: (801) 566-6633 
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